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Rural Economy and Connectivity Committee 
 

5th Meeting, 2021 (Session 5), Wednesday, 10 February 2021 
 

European Union (Withdrawal) Act 2018 
 
Introduction 

1. This paper supports the Committee’s consideration of a consent 
notification sent by the Scottish Government relating to a UK statutory 
instrument (SI) (see table below).  

2. These regulations are being laid in relation to the European Union 
(Withdrawal) Act 2018.  To assist the consideration of such instruments, a 
second protocol has been put in place between the Scottish Government and 
Scottish Parliament. It has replaced the SI protocol agreed in 2018 and applies 
to all SI notifications which the Scottish Government sends to the Parliament 
from 1 January 2021. Information on the new protocol can be found here and 
additionally in this letter from the Cabinet Secretary for the Constitution, Europe 
and External Affairs. 

Reporting 

3. Under the protocol referred to above, the Committee has the following two 
options following its consideration of the UK SI— 

a) Write to the Scottish Government to confirm it is content for consent for 
a UK SI to be given; or 

b) Consider the matter further, take evidence if appropriate and make a 
report to parliament.  

4. If it chooses to report, it may make one of the following three 
recommendations— 

a) it is content for consent to be given for a UK SI to be made in the UK 
Parliament only.  

b) it is not content with the Scottish Government granting its consent and 
that the proposals should be made by an SSI; or 

c) it is not content with the Scottish Government granting its consent and 
that the proposals should be included as a UK SI in both parliaments 
made under the joint procedure. 

5. The Committee’s role in the protocol is to decide whether it agrees to the 
Scottish Government offering its consent to the UK Government to make 
regulations on its behalf. However, there are broader policy issues which may 
arise in future, not as a direct consequence of the notification, but due to Brexit 
itself. The Committee may wish to note these issues in its response to the 
Scottish Government and request that it be kept up to date on any 
developments on these matters.  

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
https://www.parliament.scot/S5_Delegated_Powers/General%20Documents/SI_Notifications_Protcol_2.pdf
https://www.parliament.scot/S5_Delegated_Powers/General%20Documents/Letter_from_the_CSCEaEA_-_Protocol_2_-_Convener_FCC.pdf
https://www.parliament.scot/S5_Delegated_Powers/General%20Documents/Letter_from_the_CSCEaEA_-_Protocol_2_-_Convener_FCC.pdf
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INSTRUMENT 

6. This table is intended to give a brief overview only. The letter and 
notification related to the instrument are included in annexe A to this paper. 

Instrument Type* 

The Plant Health (Place Of Destination) (Phytosanitary 
Conditions) Regulations 2021 

1 

 

*Type 1 scrutiny procedure requires the Scottish Government to seek the prior approval of the 
Scottish Parliament to any proposed decision to grant consent to UK Ministers 
 

Type 2 scrutiny procedure enables Scottish Ministers to give consent to UK Ministers without 
prior approval by the Scottish Parliament. 
 
DECISION 

7. The Committee is invited to consider the consent notification 
referred to in this paper and determine whether it is content to write to the 
Scottish Government to confirm it is content for consent for the UK SI 
referred to in the notification to be given. 

 

Annexe A – EU Exit – The Plant Health (Place Of Destination) (Phytosanitary 
Conditions) Regulations 2021 - Notification and letter from the Scottish 
Government 
 
Annexe B - EU Exit – The Plant Health (Place Of Destination) (Phytosanitary 
Conditions) Regulations 2021 – Notification summary document 

 

Rural Economy and Connectivity Committee Clerking team    
February 2021 
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ANNEXE A 
LETTER FROM THE SCOTTISH GOVERNMENT 
 

  1 February 2021 
 
Dear Mr Mountain  
 
THE PLANT HEALTH (PLACE OF DESTINATION) (PHYTOSANITARY 
CONDITIONS) REGULATIONS 2021 – PH/31 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish 
Parliament to proposals by the Scottish Ministers to consent to the making of UK 
secondary legislation affecting devolved areas arising from EU Exit.  
 
That protocol, as agreed between the Scottish Government and then Parliament, 
accompanied the letter from the Cabinet Secretary for Government Business and 
Constitutional Relations, Michael Russell MSP, to the Conveners of the Finance and 
Constitution and Delegated Powers and Law Reform Committees on 4 November 
2020 and replaced the previous protocol that was put in place in 2018. 
 
I attach a Type 1 notification which sets out the details of the SI, the Plant Health 
(Place of Destination) (Phytosanitary Conditions) 2021, which the UK Government 
propose to make, and the reasons why I am content that Scottish devolved matters 
are to be included in this SI. Please note, we are yet to have sight of the final SI and it 
is not available in the public domain at this stage. We will, in accordance with the 
protocol, advise you when the final SI is laid and advise you as to whether the final SI 
is in keeping with the terms of this notification. 
 
It is with regret that the Scottish Parliament will not have 28 days to consider this 
notification. Due to the complexity of the nature of the provisions, time was required to 
be taken to ensure that all of the UK administrations were content with the solution to 
the policies contained within PH/31. Therefore, it was only very recently that Scottish 
Ministers could be satisfied that this was the correct course of action, and for the 
notification to take place. I am grateful to you and the Committee for considering this.   
 
I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee.  
 
I look forward to hearing from you by 10 February 2021. 
 

Yours sincerely 
 

 
 
 
 

BEN MACPHERSON 
Minister for Rural Affairs and the Natural Environment 

 
 



REC/S5/21/5/4 

4 

NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 

THE PLANT HEALTH (PLACE OF DESTINATION) (PHYTOSANITARY 
CONDITIONS) REGULATIONS 2021 – PH/31 

The notification is Type 1  
 
A brief overview of the SI  - The Plant Health (Place of Destination) 
(Phytosanitary Conditions) Regulations 2021 – PH31 

 
PH/31 introduces provisions in relation to two separate policy matters.  The first 
uses powers contained in the retained EU law version of Regulation (EU) 2017/625 
(the Official Controls Regulation) to make provision for official controls checks in 
relation to plants, plant products and other objects to be undertaken away from 
border control posts at Place of Destination (PoD’s).  Enforcement provisions in 
relation to PoDs are also included in the SI but these extend to England only.  A 
separate SSI will be brought forward in due course by the Scottish Ministers to 
amend domestic legislation and introduce equivalent enforcement provision for 
Scotland. 

The SI also introduces provision to strengthen plant health measures on imports 
of  host plants of certain pests that are not known to occur in the UK.  These 
measures are introduced using powers in the retained EU law version of 
Regulation (EU) 2016/2031 (the Plant Health Regulation) to amend the retained 
EU law version of Commission Implementing Regulation (EU 2019/2072) (the 
Phytosanitary Conditions Regulation).  
 
The SI extends to GB, save for the enforcement provisions referenced above 
which only extend to England.  As part of the Northern Ireland Protocol, Northern 
Ireland (NI) is subject to the EU law versions of the Official Controls Regulation, 
the Plant Heath Regulation and Phytosanitary Conditions Regulation as 
accordingly will not make equivalent legislation.  The SI is drafted to ensure that 
the NI Protocol is respected and the provisions relating to new import restrictions 
in relation to certain high risk host plants are not imposed on imports from NI 
ensuring unfettered market access for Qualifying Northern Ireland Goods.   
 
The SI is subject to the negative procedure and is due to be laid on 11 February 
2021 to come into force on 8 March 2021. 

 
Details of the provisions that Scottish Ministers are being asked to consent 
to.  

• Allow provision for the conduct of official controls on certain high priority 
plants, plant products, timber and timber products and other objects listed 
in the Schedule to PH31, to take place at the PoD’s.  

• Allow stricter plant health conditions to mitigate against deadly diseases 
Xylella and plane canker being introduced to Scotland (GB).  
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Summary of the proposals 
Place of Destination (PoD’s) 
The purpose of the SI is to facilitate the EU Exit phased plant health import control 
regime as set out in the Border Operating Model, to support businesses after the 
end of the Transition Period, whilst also protecting GB biosecurity.  This is a 
temporary arrangement to be in place until there are sufficient designated Border 
Control Posts (BCPs) available to deal with the increase activity of plant, plant 
products, timber and timber product that now are subject to import controls arriving 
in GB from the EU. 
 
This instrument makes provision to allow high priority plants and plant products to 
undergo plant health inspections away from the border at inland PoDs until BCPs 
operationally ready.   Should traders chose, they can continue to use designated 
BCPs. 
 
PH/31 sets out the requirements for businesses wishing to act as a PoD.  Providing 
PoDs  meet the criteria laid out in PH31 their composition can vary; they may be the 
warehouses or depos of larger importers or independent places of business.  All 
checks are carried out by Plant Health Inspectors of the authority where the PoD is 
located. 
 
Xylella fastidiosa and Plane Canker 
Xylella fastidiosa (Xylella) is a bacterium which causes disease in a wide range of 
woody commercially grown plants such as grapevine, citrus, olive and several 
species of broadleaf trees widely grown in the UK, as well as many shrubs and 
herbaceous plants. Outbreaks of the disease have occurred in Italy, France, Spain, 
Germany and Portugal. There is considered to be a particular risk of introducing 
Xylella with olive, almond, lavender, rosemary, coffee and polygala plants, and these 
are the hosts which would be subject to additional requirements. 
 
Outbreaks in southern Italy have devastated olive production and have had major 
social and economic impacts. Substantial impacts have been observed elsewhere, 
both on businesses affected and more generally. The pathogen is not known to be 
present in the UK, but we remain concerned about the possibility of Xylella arriving 
in the UK on high risk hosts, such as olive, and those plant species commonly 
associated with outbreaks in the EU. The long latency period of Xylella means that, 
without additional requirements, it could be carried into non-infected countries via 
imports of plants, long before the infection is identified.  
 
Xylella is continuing to spread in Europe. In September 2018, Xylella was confirmed 
in three symptomatic olive trees in Belgium, which had originated from Spain in May 
2018. Spain has not been able to trace the source of infection. In August 2020, a 
new outbreak in lavender nurseries in the Occitanie region of France was identified.  
There have also been further findings in 2020 in Italy and Spain.  The uncertain 
distribution and ongoing findings in other European countries indicate an ongoing 
risk of disease spread. 
 
We are therefore looking to increase restrictions and requirements for the import of 
high risk Xylella host plants to reduce the chances that Xylella is introduced into 
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Scotland (GB) . The aim of these measures is to enhance the level of protection 
against the risk of entry of Xylella into GB via imported plants.   
 
Plane Canker 
If plane canker were to be introduced into Scotland, there would be a negative 
impact on Plane trees.  These trees have an important role, particularly in an urban 
environment, for helping to control air pollution, providing temperature and water 
control and in providing greenery.   
The measures for Xylella and plane canker in PH/31, were introduced by Defra for 
England in 2020 but were revoked following an infraction notice from the 
European Commission.  In Scotland, equivalent measures were laid as part of an 
SSI in Spring 2020 but were revoked before coming into force and prior to the 
infraction notice, when it became apparent the EU was not content with the 
introduction of the measures.  As the UK was no longer a Member State and the 
transition period was coming to an end there was no effective opportunity to work 
with the Commission to convince them of the need for the measures.  The GB 
administrations collectively maintained agreement that the stricter measures were 
needed, and it was always the intention to introduce these at the earliest possible 
opportunity. 
It is important that these measures are brought in as soon as possible as without 
them we run the risk of this serious disease arriving in Scotland, and evidence in 
other parts of the EU demonstrates the catastrophic effects this can have on plant 
life. As it is almost impossible to detect these diseases by border inspection and 
surveillance the only effective way to stop its introduction into Scotland is to 
introduce restrictions the import of high risk plant hosts.  The proposed legislative 
measures in PH/31 are a proportionate and necessary strengthening of the 
existing EU rules. 
 

Whilst members of the EU, if Scottish Ministers considered that certain imports 
posed an unacceptable level of pest risk, provisions under the EU Plant Health 
Regulation could be used to introduce measures  to protect its territory against the 
imminent danger such as those contained in PH/31, then notify the Commission.  
 
Does the SI relate to a common framework or other scheme? 
No 
 
Summary of stakeholder engagement/consultation 
The powers used to make provision to facilitate the conduct of checks at PoDs are 
subject to a consultation requirement under Article 144 of the Official Controls 
Regulation.  Early informal engagement with stakeholders, to test the feasibility of 
the new process against business practices covering a range of import issues, 
indicated an openness to having official controls conducted at PoDs. In addition, 
continuous engagement with GB-wide stakeholders and trade, including the Fresh 
Produce Consortium and the Horticultural Trade Association, took place from 
Summer 2020 to January 2021.  This included feasibility testing sessions as the PoD 
scheme was being developed. In addition, a webinar focusing on imports and the 
PoD scheme was organised in November 2020. Through these activities, Scottish 
audiences were strong and had good understanding of the overall situation. 
The stricter Xylella and Plane Canker measures had been developed at the latter 
part of 2019 in consultation with the Plant Health Advisory Forum (members are GB-



REC/S5/21/5/4 

7 

wide and Scottish stakeholders) and additionally from individual businesses to 
ensure the burden placed on businesses was minimised whilst still achieving the 
same levels of protection from the pests.  All stakeholders fully supported the 
measures, which were the basis of  the Regulations, introduced in April 2020 and 
revoked before coming into force.  The new measures contained in PH/31 reflect 
desired level of protection for plants imported from countries and areas where Xylella 
is present, while also avoiding unnecessary new burdens for those countries where 
Xylella is not present. The Scottish Government have continued to engage with 
stakeholders over the period since the initial consultation and the Plant Health 
Advisory Forum remains supportive of stronger requirements.  
  
A note of other impact assessments, (if available) 
No other impact assessments have been carried out and the UK Government do 
not intend to produce an impact assessment for the proposed regulations. 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The provisions to be made by the UK Ministers level reflect the GB wide approach 
taken in the subject matter dealt with in the SI.  Scottish Ministers consider that 
consenting to the SI is the most effective and transparent way to make changes to 
address these issues at the same level. Officials have worked with UKG to ensure 
the drafting delivers for our interests and respects devolved competence in 
Scotland. 

Intended laying date (if known) of instruments likely to arise 
The instrument will be laid on 11 February 2021 
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 
It is with regret that the Scottish Parliament will not have 28 days to consider this 
notification.  Due to the complexity of the nature of the provisions time was required 
to be taken to ensure that all of the UK administration were content with the solution 
to the policies contained within PH/31.  Therefore, it was only very recently that the 
Scottish Ministers could be satisfied that this was the correct course of action for the 
notification to take place.  
 
Information about any time dependency associated with the proposal 
It is essential that this instrument is in force to ensure that legislation is operable 
and to enable the continued administration and regulation of the GB wide-plant 
health regime. 
 
Are there any broader governance issues in relation to this proposal, and how 
with these be regulated and monitored post-withdrawal 
No. 
 
Any significant financial implications? 
No.  
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ANNEXE B 

NOTIFICATION SUMMARY DOCUMENT  
 
Title of Instrument(s) 
The Plant Health (Place of Destination) (Phytosanitary Conditions) Regulations 
2021 (“PH/31”)  

Proposed laying date at Westminster 
11/02/21 
Date by which Committee is to respond 
10/02/21  
Power(s) under which SI is to be made 
Articles 41(3) and 105 of Regulation (EU) 2016/2031 of the European Parliament 
and of the Council on protective measures against pests of plants, and Articles 22 
and 144 of Regulation (EU) 2017/625 of the European Parliament and of the Council 
on official controls and other official activities performed to ensure the application of 
food and feed law, rules on animal health and welfare, plant health and plant 
protection products (“the Official Controls Regulation”).  
Categorisation under SI Protocol 
Type 1  
Purpose  
PH 31 makes the following provision – 
1.  It amends the retained EU law version of the Official Controls Regulation to allow 
for the inspections of high risk EU plant, plant products, timber and timber products 
to be carried out at the consignments place of destination (PoDs).  
2.  It introduces stronger plants health measures in respect of imports of host plants 
of certain pests, namely Xylella and Plane Canker which are not currently found in 
Scotland.    
 
Other information 
The SI aligns with the UKG and SG policy to support trade between GB and the 
relevant third countries by introducing requirement for inspections to be taken at 
PoDs). It also achieves their goal of protecting Scotland (GB) biosecurity from lethal 
disease that is not known to occur in Scotland (GB); if established this would have 
serious consequences to Scotland natural environment. 
Parliamentary scrutiny of 28 days has not been adhered too, due to the complexities 
surrounding the stricter plant health measures.  It was necessary to ensure all 
involved where content with what was being  asked before presenting this to the 
Scottish Ministers.    
SG Policy contact: Yvonne Hay (Yvonne.Hay@gov.scot) 

 

mailto:Yvonne.Hay@gov.scot

	The measures for Xylella and plane canker in PH/31, were introduced by Defra for England in 2020 but were revoked following an infraction notice from the European Commission.  In Scotland, equivalent measures were laid as part of an SSI in Spring 2020 but were revoked before coming into force and prior to the infraction notice, when it became apparent the EU was not content with the introduction of the measures.  As the UK was no longer a Member State and the transition period was coming to an end there was no effective opportunity to work with the Commission to convince them of the need for the measures.  The GB administrations collectively maintained agreement that the stricter measures were needed, and it was always the intention to introduce these at the earliest possible opportunity.

